Section 35 — Standards for Medical Review and Sharing

Clinical Information

MASSACHUSETTS
Health & Hospital
ASSOCIATION



G.L.c.123, § 35
2019



District and BMC Court Departments
Chapter 123 s. 35 Case Filings, FY2010 to FY2018
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FY2010 | FY2011 | FY2012 | FY2013 | FY2014 | FY2015 | FY2016 | FY2017 | FY2018 | FY2019

Total 5903 | 6,105 | 7,129 | 7,358 | 7,773 | 8,371 | 10,040 | 10,917 | 10,770 | 9,951
Unspecified 0 0 0 0 0 0 4,509 | 10,781 | 10642 | 9,830
® Juveniles 3 9 25 Sill 70 93 125 136 128 121

® Adult Drug Abuse 3,858 | 4,019 | 4,865 | 5022 | 5457 | 5944 | 3,919

® Adult Alcohol Abuse| 2,042 | 2,077 | 2,239 | 2,305 | 2,246 | 2,334 | 1,487

Beginning in the 3rd quarter of FY2016, the distinction between drug and alcohol commitments was eliminated.




Who may petition the court?

= Police Officer
= Physician

[ Spouse

= Blood relative
m Guardian

= Court Official



35 Court Departments
Uniform Trial Court Rules

Rule 1. Commencement of proceedings

éa) Proceedings under the provisions of G.L. c. 123,
35 in the District Court, Boston Municipal
Court, and Juvenile Court Departments shall be
commenced by the filing of a written petition,
signed under the penalties of perjury...who the
petitioner has reason to believe is an individual
with an alcohol or substance use disorder, as those
terms are defined in G.L. c. 123, § 35. Such a
petitioner, including a court official, may petition
on behalf of the respondent.
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In what court division may
petition be filed?

Rule 1(b) “Proceedings may be commenced in any
Division of any of the three Departments without
regard to the age, residence, or location of the
respondent, but the age, residence, or location of
the respondent may determine to which Division
or Department any warrant or summons will be
returnable pursuant to Rule 3.”




Rule 3 (d): warrant returnable to
another division or department

“If the judge determines that the case should be
heard in another Division or Department, because
of the respondent’s age or location or for other
good reason, the judge may, in the exercise of
discretion, make the warrant or summons
returnable to an appropriate court in another
Division or Department. The clerk shall notify the
return court of the warrant or summons and
transmit the papers listed in Rule 10(a) to the
return court.”



“Issuing Court”/“New Court”

Commentary on Rule 10 (continued):

“... This may cause issues with the petitioner’s
ability to arrive at the new court in a reasonable
amount of time, and the use of remote
testimony or the receipt of hearsay evidence
may be appropriate to balance the need for
dispatch with the desire for the petitioner’s
participation.”



Two Potential Court Events for
Physician Petitioners

= Filing of Petition and related documents

= Hearing on the Petition for the commitment of
the respondent



The Petition Process



Filing of the Petition

@ Uniform Trial Court Forms
= Petition
» Affidavit
» BMC Supplemental Information Affidavit
= Respondent Information Form
= Court may request “sworn statements from the

petitioner” and may require the presence of
petitioner or the petition may be denied




Uniform Trial Court § 35 Petition



PETITION FOR COMMITMENT .
FOR ALCOHOL OR SUBSTANCE Trial Court of

USE DISORDER Massachusetts
GlL.c. 123,535

M THE MATTER OF (mame of respondent)

PETITION FOR COMMITMENT
FOR ALCOHOL OR SUBSTANCE USE DISORDER
Gl.c. 123,535

The undersigned Petitioner hereby applies to this court for an order committing the Respondent named above for
inpatient care and treatment for an alcohol or substance use disorder for a period not o exceed 80 days under the
provisions of G.L. ¢. 123, § 35.

The Petitioner has reason to believe that the Respondent has an alcohol or substance use disorder, and petitions the
court fo find there is a likelihood of seriows harm as a result of the Respondent's chronically or habitually consuming or
ingesting alcoholic beverages andf/or controlled substances or intentionally inhaling toxic vapors to the extent that such
use substantially injures the respondent's health or substanfially interferes with the Respondent's social or economic
functioning, or that the Respondent has lost the power of self-control owver the use of such beverages andior substances.

Reasons Respondent may not appear before the Court if summonsed, and reasons Respondent is in immediate
danger:

FETITICHER'S HOME FHONE FETITICHERS WORK FHOME

EXCERPTS FROM GL_c. 123, §§ 1 and 35
G.L.0. 123, § 1. Defintions. “Ukelhood of serious harm', (1] a substantal risk of physical karm fo the person himsell a3 manifesied by evidence of, threads of, or
3 pis af, sukclde or serious bodlly hanm; {2) & substaniial risk of physical ham fo ofher persons &3 manb=sied by evidence of homicldal or oiher violent behavior or evidence fhat
gthers are placed In reasonable f=ar of viclent behavior and serious phiysical harm to them; or {3) a very substantal risk of physical impaiment or injury 1o the person himsef as
manfested by evidenos at sUch DErson’s judgreent (5 50 affecisd st he i unablke fo peolect imseE in the community and that reasonable provision for his protection IS not
G.L. 0. 123, § 36. Commiment for alcohol or subsfance use disorder. “Alcohol use disorder”, the chronic or habRsal consumpion of akoholic beverages by a person o
‘exbank hal (1) such wse substanfaly injures the person’s healh or substanialy interferes wih e person's social or ecanomic funciioning, or (2} the person has lost the power
of seif-control ower the use of such beverages”
“Bubstance use gisroer, The chronic o kabitual consumption or Rgestion of controlled subs@nces or intentonal inhalytion of Wk vaDOrs by & person i e exlent
1) such wse substantaly injures the person’s heakh or substantslly Interferes with the person's social or ecanomic funciioning; or (1) the person has lost the power of sef-
ol ower the wse of such controlied subsiances or foxic vapors.™
“Any polce officer, physician, spouse, bicod rejative, guardian of cowrt officlal may peilon i witing any district court. . . $or an ordes of commitment of @ person whom

applcaiion to be sensed upon the person . . .. [I there are reasonable grounds fo belleve that such person will not appear and that any further defay In the proceedings would
present an mmediabe danger bo e physical well-being of the respondent, said court may lsue 2 wamant for the apprehension and appearance of such person before It I such

legal holidays, or untll such tme as the person Is presenied fo the cowrd, whichever Is sooner, provided, howesver that an armest on such wamant shall not be made unless e person
may be presanied Immedisisly before a jJudge of the district cowrt. . . . The court shall order evamination by a qualfied physidan, a qualfied psychaologist or a qualifi=d soclal

¥, afer a heanng which shall Include sxpert iesimony and may Indude other evidencs, T court finds st such pErson |5 an indlyiassl wih an aicohol or subsance
use disorder and there & a lkelhood of serous hanm 2t a result of the person’s akcohol or substance use disorder, $he court may order such person to be commiged for a period
not o exceed 50 days to a facllity designated by the depariment of public health, followed by the avalablify of case mamagement serdices provided by the depafment of public
healh for up o 1 year; providied, hat & review of e pecessity of the commiment shall ke place by the superintzndent on days 30, 45, &0 and 75 &3 long as e commbment
cniinues. A person 3o committed may be released prior io the expiration of the period of commiiment upon writien determination by the superinfendent of the faciity that release
‘that person wil not resuk In a Ikelhood of serious hanm. Buch commiiment shall be for he pupose of Inpatient care for the treatment of an alcohol or substance use disorder In

fadlity may auihorize the transfer of a pafient to a different faclEy for continuing reatment .. . .~
I e cepartment of public heslth Informs the oourt that thers are no sultable faciities avalabie for ineafment lcensed or approsed 0y the depanment of public healin or




Physician as Petitioner

= The Petition must be signed by a physician

= Once the Petition has been filed, it cannot be

withdrawn without permission of the Court

The Judge may require the petitioner’s
presence in court or the Petition may be denied
The Judge will decide whether to have the

Respondent brought into court either by
summons or warrant of apprehension



Uniform Trial Court Affidavit



AFFIDAVIT IN SUPPORT QF  |FOURT OEPARTMENT -
PETITION FOR COMMITMENT || A TRIAL COURT OF ,
UNDER G.L. c. 123, § 35 MASSACHUSETTS “3E-
RESPONDENT 3 MAME PETITIDNER'S NAME PETITIDNER'S ADDRESS
PHOME MUKMBER

1. What is your relafionship o the Respondent? How often do you see the person? When did you last see the person?

|2. Reason for the request for the petition. Please check below if the person is abusing aleohol, substances or both. Describe the
frequency of use, and. if substances are involved, what kind.

[~ Alcohaol Abuse
[T Substance Abuse
[T Both Alcohol and Substance Abuse

3.This person is a danger to self or ofhers for the following reasons (for example, overdose, suicide attempt, hospitalizafion or
criminal activity). Please provide a detailed explanation including dates of events.

[Ew. 7118)




Questions on the
Uniform Trial Court Affidavit

= What is your relationship to the Respondent? How
often do you see the person? When did you last see
the person?

= Reason for the request for the petition. Please
check below if the person is abusing alcohol,
substances or both. Describe the frequency of use,
and, if substances are involved, what kind.

= This person is a danger to self or others for the
following reasons (for example, overdose, suicide
attempt, hospitalization or criminal activity).
Please provide a detailed explanation including
dates and events.



Questions on the
Uniform Trial Court Affidavit

= Does the Respondent have a history of mental
health and /or substance abuse commitments
or treatment? If yes, please provide a detailed
explanation including when, where, and how
recent.

= Provide any other information you feel will
assist the Court in deciding whether or not to
commit the Respondent.

= Provide any other information you feel will
assist the Court in deciding whether or not to
commit the Respondent.



Uniform Trial Court Affidavit
Boston Municipal Court



PETITIONER'S
SUPPLEMENTAL

INFORMATION AFFIDAVIT
pursuant to G. L. c. 123, § 35
Page 1of 2

COURT DEPARTMENT
Boston Municipal Court

COURT DIVISION
West Roxbury

TRIAL COURT OF fg
MASSACHUSETTS kyr

As a qualified Petiioner pursuant to G. L. c. 123, § 35, and as required pursuant to BMCD Standing
Order 1-17, | hereby submit this Supplemental Information Affidavit together with the Petition and
Respondent Information Form requesting an order of commitment for the following Respondent/Patient.

DATE:

MName of Petiticner:

Puolice District:

Contact Number® (cell phone or pager):

Hospital:

* Although your physical presence at the preliminary hearing for the issuance of the warrant of apprehension and
subsequent hearing is not required, the clinician and court may need to contact you for additional information.

MName of Respondent/Patient:

Diate of Birth, if known, or Approximate Age

Last Known Address or Whereabouts:

Telephone Number

City/Town

State Zip Code

How long have you known the person? Describe the nature of your relationship, the frequency of your
interactions, and any behaviors you have observed that cause you concem for the health and welfare of the

pErson.

REASON(S) FOR THE PETITION (please check all that apply and provide specific detads):

Likelihood of serious ham to thiz person or harm to others within the community due to hisfher use of drugs
andfor alcohol. Pleaze provide a detailed explanation below.

|:| Perzon needs emergency care and treatment due fo the following recent event(s) az explained below.
[] Owverdose [ Self-destructive behavior [] Criminal activity [ ] Hospitalization [] Other

[Patitioner's Supplemental Information AMdawit G. L ¢ 123, § 35 (BMCD 04-10-17 Iy)]




Questions on the Uniform Petitioner’s
Supplemental Information Affidavit
Boston Municipal Court

= How long have you known the person? Describe the
nature of your relationship, the frequency of your
interactions, and any behaviors you have observed that
cause you concern for the health and welfare of the
person.
m REASON(S) FOR THE PETITION (please check all that
apply and provide specific details):
= |ikelihood of serious harm to this person or harm to
others within the community due to his/her use of
drugs and/or alcohol. Please provide a detailed
explanation below.



Questions on the Uniform Petitioner’s
Supplemental Information Affidavit
Boston Municipal Court

= Person needs emergency care and treatment
due to the following recent event(s) as
explained below.
= Overdose
= Self-destructive behavior
» Criminal activity

Hospitalization
= Other



Questions on the Uniform Petitioner’s
Supplemental Information Affidavit
Boston Municipal Court

= Prior suicide attempts or a history of mental
health commitments or treatment. Please
provide a detailed explanation including when,
where, and how recently.

= Person has a history of violence or threats to
commit violence. Please provide a detailed
explanation below.

= Drugs and/or alcohol are contributing factors.
Please provide a detailed explanation below.



Questions on the Uniform Petitioner’s
Supplemental Information Affidavit
Boston Municipal Court

= Person's use of drugs and/or alcohol present a
substantial threat to the public safety and the
community where he/she resides. Please
provide a detailed explanation.



Questions on the Uniform Petitioner’s
Supplemental Information Affidavit
Boston Municipal Court

@ Please attach any police reports, medical reports or
other documentation concerning the
respondent/patient that will assist the court in
determining whether the respondent/patient is an
individual with an alcohol or substance use disorder,
whether the respondent/patient needs emergency
hospitalization and treatment, and whether there is a
likelihood of serious harm to respondent, petitioner or
any other person.

After printing and signing this form, please fax this
form with all attachments, along wit the Petition and
Respondent Information Form, to Office of Clerk-
Magistrate, Attention: Clerk-Magistrate Sean
Murphy, at Fax No. (617) 983-0243.



Uniform Trial Court
Respondent Information Form



RESPONDENT INFORMATION FORM [*°=75 e fressmiseeny ]
AS PROVIDED BY PETITIONER Trial Court of Massachusetts

Gl c.123§35
Thig information is requested to help police identify and locate the Respondent in order to serve the Respondent

with any summons or execute any warrant of apprehension pursuant to G.L. c. 123 § 35. Please provide as much
information as possible.

RESPCNDENTS MAME OTHER HAMES USED BY RESPONDENT. IF ANY
RESFPOMDENTE DATE OF BIRTH RESPONDENTE FLACE OF BIRTH RESPONDENTS SCCIAL SECURITY NMURBER
MOTHER'S MAIDEN MAME (FIRET, LAST) FATHER'S MAME [FIRET, LAST)
BEX l-' MALE RACE EYE COLOR H&IR COLOR HESGHT WEIGHT BLLD
[T FEMALE
FHOTO AVAILAELE rYES OTHER PHYSICAL CHARACTERISTICS (beand, plesTes, fCas, fafoos, onmoierion, heirshis)
[HELPFLIL FOR 09
FLEABEATTACH [ NO
RESPOHDENTE HOME ADDREES (MO, STREET, CITY, STATE, ZIF CODE} AFT NO. FLOOR NO. MAKE O DOORMAILEON
RESPCHOENTE HOME PHOME ND. | RESPOHOENTES CELL PHONE MO, | DOEE THE RESPOMDENT '-' YES IF HOT, WHAT LANGUAGEST
UNMDERETAND EMGLESHT
[ Mo
RESPCHOENTE EMPLOYERWORKPLACE TITLE DEFARTMENT
WORK ADDREEE (ND., STREET, CITY, STATE, ZIF CODE) WORK TELEFHONE MC. WORK HOURS
OTHER PLACES RESFONDENT MAY BE FOUND (fiends, bars, relaffves, fangouls) [BEST PLACE TO FIND REEPOMDENT | BEST TIME TC FIND RESPONDENT
MADTOR WEHICLE LICEMSE FLATE YEAR HAKE MCCEL COLOR

DOES THE REEPONDENT HAVE: (describe briefly)

A history of viclence toward police officers? [T ¥YES[ NO
A history of using/abusing drugs or alcohol? If so, [TYES [ NO
what kind?

Access to guns, a license to camy, or possess a gun? [TYES[ NO
If so, what kind?

Psychiatric/femofional problems? If so, what kind? [TYES[ MO
Any other information which might be helpful in lozating the Respondent:

DATE SIGNED FETIMIONERS NAME [prinfed] FETITIDNER'S SIGNMATURE

[Rew. 4HE)



Self Petitions not
Authorized by Statute

Commentary to Rule 1:

“The statute requires that a police officer,
physician, spouse, blood relative, guardian, or
court official act as petitioner. As a result, a
person with a substance use disorder desiring
his own commitment will need to obtain the
assistance of a statutorily-authorized
petitioner.” (



Obtaining the Appearance of
Respondent at Court



Summons Procedure

anguage of § 35:

“Upon receipt of a petition for an order of
commitment of a person and any sworn statements
the court may request from the petitioner, the court
shall immediately schedule a hearing on the petition
and shall cause a summons and a copy of the
application to be served upon the person in the
manner provided by G.L. c. 276, § 25.”



Warrant Procedure

Language of § 35:
“Upon presentation of such a petition, If there are
reasonable grounds to believe that such person will not
appear and that any further delay in the proceedings
would present an immediate danger to the physical
well-being of the respondent, said court may issue a
warrant for the apprehension and appearance of such
person before it.”

-Warrant may be in effect for up to 5 business days



“Sunset Warrant”

“... provided, however that an arrest on such
warrant shall not be made unless the person
may be presented immediately before a judge ot
the district court.”



Warrant of Apprehension

When a warrant is issued, the Respondent may
be placed in custody by the police, handcuffed,
taken to court and detained in a holding cell to
wait for a hearing

If committed, the Respondent may be placed in
the custody of the county sheriff and
transported to a facility.

The evaluation, hearing and transport process
may take several hours

There are no medical staff at the Court



Arrival of Respondent at Courthouse



Respondent in Courtroom:
May be Placed in Custody

Rule 9. Security of respondent

“The court shall take such action and issue
such orders as may be necessary to secure the
presence of the respondent after the
respondent’s arrival at the court, prior to or
during the hearing, and while awaiting
transport following the issuance of a
commitment order, as the circumstances may
require.”



No Medical Staff at Courthouse

= There are no medical staff at the Court. No
respondent should be sent to the Court who
requires ongoing medically assisted detox or
who requires ongoing medical treatment for a
serious medical condition.

= The wait time in the Courthouse for the
evaluation, hearing and for transportation to a
facility (if Respondent is committed) may take
several hours.



Appointment of Counsel for
Respondent



Appointment of Counsel

Statutory language:

“The person shall have the right to be
represented by legal counsel and may present
independent expert or other testimony. If the
court finds the person indigent, it shall
immediately appoint counsel.”



Evaluation by Court Clinician



Evaluation at Court

Statutory Language:
“The court shall order examination by a

qualified physician, a qualified
psychologist or a qualified social
worker.”



Evaluation at Court

= Statutory Language: “The court shall order
examination by a qualified physician, a qualified
psychologist or a qualified social worker.”

= The Court will arrange for a psychologist or social

worker (“court clinician™) to evaluate the
Respondent.

= The clinician will interview the Respondent and the
Petitioner. The clinician may also contact treatment
providers to obtain information to assist the Court to
decide whether or not to commit the respondent.



Consultation with Counsel
and Lamb Warning

Commentary to Rule 4: “... counsel must be
appointed before the court-ordered
examination, pursuant to G.L. c. 123, § 35, 9 3,
and the attorney should be allowed to consult
with the respondent before the examination
begins.”



Lamb Warning Required

Commentary to Rule 4:

“Prior to the examination, a psychologist or social
worker clinician must provide the respondent with
the warnings required by Commonwealth v. Lamb,
365 Mass. 265, 270 (1974), regarding the
unprivileged nature of communications during the
examination, and the respondent must knowingly
and voluntarily waive the privilege otherwise
afforded by G.L. c. 233, § 20B or G.L. c. 112, § 135B.
See In re Laura L., 54 Mass. App. Ct. 853, 858-61

(2002).”
m.,




Rule 7(a) - Privileges

= Privileges and statutory disqualifications shall
apply.

= Psychotherapist - patient privilege G.L. c. 233,
§ 20B

= Social Worker - client privilege G.L. c. 112, §
135B



The Hearing on the
Petition for Commitment



Conduct of Hearing:
Physician Petitioner May Be
Required to Appear at Court

Rule 6:
= (b) The judge may inquire of the petitioner and
may accept testimony or other evidence from the

petitioner or any other person, including a court
official.

= (c) The respondent shall have the right to cross-
examine witnesses, present independent expert
evidence, call witnesses, and submit documents or
other evidence.

= (d) All testimony shall be taken under oath and
shall be recorded or transcribed.



Witness Testimony

Commentary:

“Rule 6(b) recognizes that, after the
amendment of section 35 in St. 2011, c. 142, §
18, nonmedical testimony may be presented to
the court in support of a section 35 petition, in
addition to the medical testimony of the
clinician.”



Other Non-medical (lay) testimony
Commentary to Rule 6

= [T]he judge may inquire of the petitioner (or
the nonqualified petitioner who brought the
matter to the attention of a court official) to
determine whether the petitioner has relevant
evidence to present on the petition.

= [T]he judge may accept testimony or evidence
from other witnesses as well. Where court
officials, especially probation officers, have had
contact with a respondent, they may well have
useful information for the court.



Hearsay Evidence

Rule 7 (a)

= The rules of evidence shall not apply in
proceedings under G.L. c. 123, § 35,

= Hearsay evidence shall be admissible, but may
be relied upon only if the judge finds that it is
substantially reliable. In Matter of G.P., 473
Mass. 112 (2015)




Testimony Supporting
Two prongs

Rule 6:

“ After the completion of the examination ordered
under Rule 5, the judge shall hold a hearing

expeditiously to determine whether there is clear and
convincing evidence that

(1) the respondent is an individual with an alcohol

or a substance use disorder, as defined in G.L. c.
123, § 35; and

(2) there is a likelihood of serious harm, as defined
in G.L. c. 123, § 1, as a result of the respondent’s
alcoholism or substance use disorder, to the
respondent, the petitioner, or any other person.”



Likelihood of Serious harm

“...[C]hronic substance abuse, "by itself, is
insufficient to establish a 'very substantial risk' of
harm." Matter of G.P., 473 Mass. at 128. Instead,
there must be an element of imminent risk of
serious harm. Id. at 127. The evidence must
support a conclusion that the imminent harm will
materialize "in the reasonably short term -- in days
or weeks rather than in months." Id. at 128. "We
may accept . . . that in the degree that the
anticipated physical harm is serious -- approaches
death -- some lessening of a requirement of
'imminence' seems justified." | .,A%uotin Nassar,
380 Mass. at 917.” In Matter of A.M., 94 Mass. App.
Ct 339 (2018)



Conduct of Hearing:
“Clear and Convincing” Standard of Proof

Commentary to Rule 6:

“‘Rule 6(a) imposes a “clear and convincing’
standard of proof for these cases because
this is the standard required for other
temporary detention orders, specifically
pretrial detention based on
“‘dangerousness” under G.L. c. 276, § 58A.
See Mendonza v. Commonwealth, 423
Mass. 771, 782-84 (1996).”



Court Findings and Order



Statute: Findings and Order

Statutory language of § 35:

“If, after a hearing which shall include expert
testimony and may include other evidence, the
court finds that such person is an individual with
an alcohol or substance use disorder and there is a
likelihood of serious harm as a result of the
person's alcohol or substance use disorder, the
court may order such person to be committed for a
period not to exceed 90 days to a facility
designated by the department...”

|

N

I~



Court Findings

= If the judge concludes that there is not enough
evidence to meet the legal standard for an
alcohol or substance use disorder or likelihood
of serious harm, the petition will be denied and
the respondent will be released.



Uniform Trial Court
Order of Commitment Form
(Male Respondent and Female
Respondent without Concurrent
Criminal Bail or Detention Order)



ORDER
FOR COMMITMENT OF ALCOHOLIC

OR SUBSTANCE ABUSER DrESIos
GL c123,§35 El

TREATMENT FACILITY TO WHICH COMMITTED:

ORDER OF CIVIL COMMITMENT PURSUANT TO G.L. c. 123, § 35

After an examination of the Respondent named ahove by a qualified physician, psychologist, or
social worker; the appointment of counsel, if necessary; and a hearing held in accordance with the
applicable court rules; this COURT determines that there is clear and convincing evidence that the
Respondent is an individual with a Substance Use Disorder as such terms are defined in G.L. ¢. 123, § 35,
AMND that failure to commit the Respondent would create a LIKELIHOOD OF SERIOUS HARM, as defined
in G.L. c.123, § 1, to the Respondent or to others; AND that the only appropriate setting for treatment for
the Respondent is a secure facility.

THEREFORE, pursuant to G.L. ¢ 123, § 35, THIS COURT ORDERS that the Respondent be
COMMITTED to the facility indicated above for the purpose of inpatient care and treatment for a period not
to exceed ninety (90) days, and that the Superintendent of the receiving facility, and the Superintendent of
any facility to which the Respondent is fransferred, provide and maintain custody of the Respondent until
this commitment properly terminates.

FURTHER ORDERS
I. TRANSPORTATION TO FACILITY: The Court ORDERS any DULY AUTHORIZED OFFICER to
deliver the Respondent to the Superintendent of such treatment facility, and to make retumn of service
promptly to the Clerk-Magistrate of this Court, in the space provided below. Mothing in this Order prohibits
the Sheriff from taking any action deemed necessary regarding the Respondent's health prior to delivery of
the Respondent to the facility, provided that the Sheriff shall maintain custody of the Respondent until said
delivery is made.

ll. ESCAPE, TRANSFER, RELEASE FROM CUSTODY: The Superintendent of any facility with custody
of the Respondent is ORDERED TO NOTIFY the Clerk-Magistrate's Office by fransmitting the "Notice of
Escape, Transfer, or Release” form required by the Trial Court to the Court that issued this order. Notice
is to be sent to the court as set forth in the Court electronic transmission list that has been provided to your
facility. Such notice shall be transmitted within twenty-four hours of the Respondent’s ESCAPE from
custody, TRANSFER to another facility, or RELEASE from custody.

lll. FIREARM PROVISION: This commitment order prohibits the Respondent from being issued a firearm
identification card or a license to carry a firearm unless a petition for relief is subsequently granted.

This Commitment Order will expire on unless terminated earlier upon
written determination of the Superintendent pursuant to G.L. c.123, § 35.

DATE OF ORDER- JUDGE'S SIGNATURE:

OFFICER'S RETURN OF SERVICE

| have delivered the Respondent to the treatment facility named above along with a copy of this order.

DATE DELIVERED: DOFFICER'S SIGNATURE: OFFICER'S TIMLE:




Uniform Trial Court
Order of Commitment Form
(Female Respondent with Concurrent
Criminal Order of Detention)



ORDER
FOR COMMITMENT OF FEMALE RESPONDENT )
FOR ALCOHOL OR SUBSTANCE USE Trial Court of Massachusetts
DISORDER, G.L. c.123, § 35, with
CONCURRENT CRIMINAL PROCESS

ORDER OF CIVIL COMMITMENT PURSUANT TO G.L.c. 123, § 35

After an examination of the Respondent named above by a qualified physician, psychologist, or social
worker; the appointment of counsel, if necessary; and a hearing held in accordance with the applicable
court rules; this COURT determines that there is clear and convincing evidence that the Respondent is an
individual with [_ an Alcohol Use Disorder [~ a Substance Use Disorder [ Alcohol and Substance Use
Disorders as such terms are defined in G.L. ¢.123, § 35; AND that failure to commit the Respondent would
create a LIKELIHOOD OF SERIOUS HARM, as defined in G.L. ¢c.123, § 1, to the Respondent or to others;
AND that the only appropriate setting for freatment for the Respondent is a secure facility.

This COURT further finds that the Respondent has been ordered committed pursuant to a mittimus in
a criminal case.

THEREFORE, pursuant to G.L. c. 123, § 35, THIS COURT ORDERS that the Respondent be
COMMITTED for the purpose of inpatient care and treatment for a period not to exceed ninety (90) days.
The Respondent shall be delivered to MCIl-Framingham pursuant to the mittimus in the criminal case(s).
Upon the termination of custody in the criminal case(s), if less than ninety (90) days have passed since the
date of this Order, this Court ORDERS the Depariment of Correction to transport the Respondent to a
treatment facility designated by the Depariment of Public Health. The Superintendent of that facility, and
the Superintendent of any facility to which the Respondent is thereafter transferred, shall provide and
maintain custody of the Respondent until this commitment properly terminates, no more than ninety (90}
days from the date of this order.

FURTHER ORDERS

I. ESCAPE, TRANSFER, RELEASE FROM CUSTODY: The Superintendent of any facility with custody
of the Respondent is ORDERED TO NOTIFY the Clerk-Magistrate's Office by fransmitting the "Notice of
Escape, Transfer, or Release” form required by the Trial Court fo the court that issued this order. Notice
is to be sent to the court as set forth in the Court electronic transmission list that has been provided to your
facility. Such notice shall be transmitted within twenty-four hours of the Respondent’s ESCAPE from
custody, TRANSFER to another facility, or RELEASE from custody.

ll. FIREARM PROVISION: This commitment order prohibits the Respondent from being issued a firearm
identification card or a license to camy a firearm unless a petition for relief is subsequently granted.

This Commitment Order will expire on , unless terminated earlier upon
written determination of the Superintendent, pursuant to G.L. c. 123, § 35.

DATE OF ORDER: JUDGE 133UING ORDER: SIGHATURE OF JUDNGE/CLERK MAGIETRATE

“this |5 @ masscourts form”
“his &5 3 MUl notics fomm for all partes Incudng a netum of Gevice WhEere Necessary”




Uniform Trial Court Form
for Respondent’s
Discharge, Transfer or Escape



NOTICE OF ESCAPE, TRANSFER, |00ocsETHO. D
OR RELEASE FROM G.L. c. 123, § 35 TRIAL COURT OF MASSACHUSETTS %;
TREATMENT FACILITY &%}P‘
RESPOMDENT NAME: RESPONDENT DOEC COURT DVISI0NC DATE OF COMMBITRENT:
Facility Name:
Facility Address:

Facility Telephone No.

I, Superintendent of the Facility listed above, do hereby notify the Court of one of the following:

I~ Respondent Escaped from Treatment Facility

DATE OF ESCARPE:

ITIME OF ESCAPE: METHOD OF ESCAPE:

1AM

rPM

FACTS OF ESCAPE:

PARTIES NOTIFIED OF ESCAPE:

COTHER COMMENTS:

|~ Respondent was Transferred to Different Facility

DATE OF TRANSFER:

MEW FACILITY MAME:

MEW FACILITY ADDRESS:

-

Respondent was Released Prior to the Expiration of Commitment and Such Release Will
Mot Result in a Likelinood of Serious Harm (attach details if warranted)

DATE OF RELEASE:

I~ Released to Court

[ Released to House of Comrections
I Program Failure (attach details)

[ Other

This notice form is to be provided to the committing court within 24 hours of the event
described herein via electronic mail. Email addresses are available at www.mass.gov/courts.

DATE: SUPERINTENDENT NAME:

SUPERINTENDENT SIGMATURE:




Statute: Transfer

Language of § 35:

“Subsequent to the issuance of a commitment
order, the superintendent of a facility may
authorize the transfer of a patient to a different
facility for continuing treatment; provided, that
the superintendent shall provide notification of
the transfer to the committing court.”



Notice of Transfer or Release

When a court receives a notice of a transfer or
release from a facility, that notice will be
docketed and placed in the file.

o

S /




Notice of Escape

When a court receives a notice of escape, that
notice will be docketed and then brought to the
attention of a judge immediately. The judge
must then decide whether to issue a new
warrant of apprehension.




Firearm Provision

Rule 8(d):
“Upon issuance of a commitment order, the
court shall notify the respondent that the
respondent is prohibited from being issued a
firearm identification card pursuant to G.L. c.
140, § 129B, or a license to carry pursuant to
G.L. c. 140, §§ 131 and 131F, unless a petition
for relief pursuant to G.L. c. 123,835 is
subsequently granted.”



Where are the beds?




DOC - “Dual Commitments”
Women Concurrently Held on Bail and §35

= The statute does not authorize § 35 commitments of
women to MCI Framingham

= If the female respondent is concurrently held on bail or
IS otherwise detained on a criminal case, the female
respondent may be ordered to MCI Framingham and, if
during the 90 day period following the section 35
commitment the bail Is posted or the detention is
removed, the respondent will be transferred to a
DMH/DPH facility



ORDER
FOR COMMITMENT OF FEMALE RESPONDENT
FOR ALCOHOL OR SUBSTANCE USE Trial Court of Massachusetts
DISORDER, G.L. c.123, § 35, with
COMCURRENT CRIMIMAL PROCESS

ORDER OF CIVIL COMMITMENT PURSUANT TO G.L. c. 123, § 35

After an examination of the Respondent named above by a qualified physician, psychologist, or social
worker; the appointment of counsel, if necessary; and a hearing held in accordance with the applicable
court rules; this COURT determines that there is clear and convincing evidence that the Respondent is an
individual with [~ an Alcohol Use Disorder [~ a Substance Use Disorder [ Alcohol and Substance Use
Disorders as such terms are defined in G.L. c.123, § 35; AND that failure to commit the Respondent would
create a LIKELIHOOD OF SERIOUS HARM, as defined in G.L. ¢.123, § 1, to the Respondent or to others;
AND that the only appropriate setting for treatment for the Respondent is a secure facility.

This COURT further finds that the Respondent has been ordered committed pursuant to a mittimus in
a criminal case.

THEREFORE, pursuant to GL. c. 123, § 35, THIS COURT ORDERS that the Respondent be
COMMITTED for the purpose of inpatient care and treatment for a period not to exceed ninety (90) days.
The Respondent shall be delivered to MCI-Framingham pursuant fo the mittimus in the criminal case(s).
Upon the termination of custody in the criminal case(s), if less than ninety (90) days have passed since the
date of this Order, this Court ORDERS the Department of Correction to transport the Respondent to a
treatment facility designated by the Depariment of Public Health. The Superintendent of that facility, and
the Superintendent of any facility to which the Respondent is thereafter transferred, shall provide and
maintain custody of the Respondent until this commitment properly terminates, no more than ninety (90}
days from the date of this order.

FURTHER ORDERS

I. ESCAPE, TRANSFER, RELEASE FROM CUSTODY: The Superintendent of any facility with custody
of the Respondent is ORDERED TO NOTIFY the Clerk-Magistrate's Office by fransmitting the "Notice of
Escape, Transfer, or Release” form required by the Trial Court to the court that issued this order. Motice
is to be sent to the court as set forth in the Court electronic transmission list that has been provided to your
facility. Such notice shall be transmitted within twenty-four hours of the Respondent’s ESCAPE from
custody, TRANSFER to another facility, or RELEASE from custody.

ll. FIREARM PROVISION: This commitment order prohibits the Respondent from being issued a firearm
identification card or a license to carry a firearm unless a petition for relief is subsequently granted.

This Commitment Order will expire on , unless terminated earlier upon
written determination of the Superintendent, pursuant to G.L. c. 123, § 35.

DATE OF ORDER: JUDGE I13EUING ORDER: BMINATURE OF JUDGE/CLERK MAGIBTRATE




Commitment of All Other

Respondents pursuant to
G.L.c. 1253, § 35



ORDER
FOR COMMITMENT OF ALCOHOLIC

OR SUBSTANCE ABUSER DrESIos
GL c123,§35 El

TREATMENT FACILITY TO WHICH COMMITTED:

ORDER OF CIVIL COMMITMENT PURSUANT TO G.L. c. 123, § 35

After an examination of the Respondent named ahove by a qualified physician, psychologist, or
social worker; the appointment of counsel, if necessary; and a hearing held in accordance with the
applicable court rules; this COURT determines that there is clear and convincing evidence that the
Respondent is an individual with a Substance Use Disorder as such terms are defined in G.L. ¢. 123, § 35,
AMND that failure to commit the Respondent would create a LIKELIHOOD OF SERIOUS HARM, as defined
in G.L. c.123, § 1, to the Respondent or to others; AND that the only appropriate setting for treatment for
the Respondent is a secure facility.

THEREFORE, pursuant to G.L. ¢ 123, § 35, THIS COURT ORDERS that the Respondent be
COMMITTED to the facility indicated above for the purpose of inpatient care and treatment for a period not
to exceed ninety (90) days, and that the Superintendent of the receiving facility, and the Superintendent of
any facility to which the Respondent is fransferred, provide and maintain custody of the Respondent until
this commitment properly terminates.

FURTHER ORDERS
I. TRANSPORTATION TO FACILITY: The Court ORDERS any DULY AUTHORIZED OFFICER to
deliver the Respondent to the Superintendent of such treatment facility, and to make retumn of service
promptly to the Clerk-Magistrate of this Court, in the space provided below. Mothing in this Order prohibits
the Sheriff from taking any action deemed necessary regarding the Respondent's health prior to delivery of
the Respondent to the facility, provided that the Sheriff shall maintain custody of the Respondent until said
delivery is made.

ll. ESCAPE, TRANSFER, RELEASE FROM CUSTODY: The Superintendent of any facility with custody
of the Respondent is ORDERED TO NOTIFY the Clerk-Magistrate's Office by fransmitting the "Notice of
Escape, Transfer, or Release” form required by the Trial Court to the Court that issued this order. Notice
is to be sent to the court as set forth in the Court electronic transmission list that has been provided to your
facility. Such notice shall be transmitted within twenty-four hours of the Respondent’s ESCAPE from
custody, TRANSFER to another facility, or RELEASE from custody.

lll. FIREARM PROVISION: This commitment order prohibits the Respondent from being issued a firearm
identification card or a license to carry a firearm unless a petition for relief is subsequently granted.

This Commitment Order will expire on unless terminated earlier upon
written determination of the Superintendent pursuant to G.L. c.123, § 35.

DATE OF ORDER- JUDGE'S SIGNATURE:

OFFICER'S RETURN OF SERVICE

| have delivered the Respondent to the treatment facility named above along with a copy of this order.

DATE DELIVERED: DOFFICER'S SIGNATURE: OFFICER'S TIMLE:




Commitment of Men to DOC

= MCI Plymouth: 251 beds

@ Respondents who have no concurrent criminal
detention may be committed to DOC

= If the respondent is held concurrently on a
criminal matter, he may be transferred to the
Hamden County Sherift’s Department
pursuant to an MOU



[=]

[=]

Stonybrook Stabilization and
Treatment Center - Ludlow

MOU between DOC and Hampden County
Sheriff’s Department

Stonybrook Stabilization and Treatment Center
at Ludlow House of Correction accepts § 35
civilly committed men from Berkshire,
Franklin, Hampden, Hampshire, and
Worcester Counties and accept them directly
from the committing court



Stonybrook Stabilization and
Treatment Center - Ludlow

@ Courts from Worcester County and the 5
western counties may commit men directly to
Stonybrook at Ludlow.




Transfer of DOC Commitments
from
Eastern Massachusetts to Ludlow

The Superintendent of MASAC at Plymouth
may transfer a (male) respondent to
Stonybrook, Ludlow based on:

= Open criminal case(s)

» QOutstanding warrant(s)
= Bail

» Pending VOP(s)

Risk of escape
Assaultive behavior



Stonybrook Stabilization and
Treatment Center - Springfield

= The Stonybrook Stabilization and Treatment
Center at 155 Mill Street, Springtield, MA
operates as a step-down program for men who

have been civilly committed to Stonybrook
Ludlow

= Stonybrook at Springtfield will not accept men
directly from the committing court



Commitment of Men to
DPH’s MATC Facility
= Men

= MATC: 108 Level 111 beds operated by
Highpoint Treatment Center

= Doors are alarmed but not locked



Commitment of Women to
DMH’s WRAP Facility

DMH operated locked beds

45 total beds (combined in 2 units) at Taunton
State Hospital known as WRAP (Women In
Recovery from Addiction Program)

—
e L



Commitment of Women to
DPH’s WATC Facility

Women:
= WATC: 108 beds operated by Highpoint
= Doors are alarmed




Commitment of Women to DPH’s
HighPoint Shattuck Facility

- Highpoint at Shattuck:

o 28 beds created for women on 12t
floor of Shattuck Hospital.

o 14 ATS and 14 CSS beds
o Exit doors are alarmed but not locked



Problems Encountered by Courts In
§ 35 Commitments

= Respondents brought to court with serious
medical issues

= No medical staff at the courts to triage medical
acuity

= Sheriff transport to facility may not occur until
late in the day, sometimes hours after the
respondent has been brought to the courthouse



Problems Encountered by Courts in

§ 35 Commitments

@ Some individuals may have complicated medical
conditions that cannot be appropriately treated in a §
35 facility. Those persons may require “Level 4”
treatment, which would take place in a hospital setting,
if they have conditions such as the following:

Cardiovascular disorders that require monitoring
Acute liver disease

Biomedical problems that need stabilization and 24-hour
medical management, observation, or evaluation

Infectious open sores

Major head trauma or loss of consciousness that requires
monitoring

Medical conditions that require a higher level of medication



Leigh Youmans, MPH
Director of Behavioral Health and Healthcare Policy

Section 35 — Standards for Medical Review and Sharing

Clinical Information

MASSACHUSETTS
Health & Hospital
ASSOCIATION



Standardize Forms for Release of Clinical

Information to Court Clinicians

Affidavit Letter

Checklist

Privacy Memo

e Affidavit letter issued by a physician that outlines the clinical
support for the Section 35 petition

* To be used by clinicians to identify what information to include
in the letter and supporting clinical documentation to attach

e Outlines the federal and state legal protections that allow such
disclosures to the court

e [ssued by MHA’s outside counsel Dave Szabo from Locke Lord

¢ Following this webinar, the forms will be piloted in
collaboration with DMH and the Trial Courts this fall




Template Affidavit Letter

Date

Hospital Name
Hospital Address
City. State, Zip

Court Department (Please indicate the name of the couit - District, Boston Municipal,
or Juvenile Court):

Re: Hospital/Physician Affidavit Letter Supporting Section 35 Petition

My name is .andI am a licensed physician in the Commonwealth of
Massachusetts and Board Certified in

I most recently evaluated on in the __(Hospital)
(please indicate the ED or Inpatient Unit). In my clinical evaluation of .Talso
obtained information regarding the patient from (pleaseindicate

appropriate sources of information — including but not limited to: clinical staff members within
the hospital or other locations, reviewing care management notes from other facilities through
shared ENS/EMR platform, family members, EMS, patient’s medical record, other).

arrived (provide the applicable Presentation information fiom the checklist,
including both the method of arrival and the reason for the current visit including the existing
medical conditions fiom the clinical evaluation).

has been previously treated for (provide any past evaluation/treatment information fiom
the checklist)

has a serious health condition(s) that is/are directly affected by his/her (alcohol
and/or substance use disorder). Based on my review and in my opinion. *sinability to
disability and/or death. In addition to the general risks of regular intoxication. his/her existing
medical conditions put him/her at imminent risk of significant medical harm. Ongoing lack of
treatment for each of these carries potentially fatal consequences. made more likely by regular
(alcohol and/or substance use disorder).

MHA

Providers should complete
and attach to the “Affidavit
in Support of Petition for
Commitment under G.L.
123, Section 35.”

Please note that the
provider should not
complete the actual
affidavit form (available
here), but indicate on the
form, “See Attached
Affidavit Letter.”

Contains specific patient
information, outlined in
the Checklist for Affidavit
Letter.



https://www.mass.gov/lists/mental-health-court-forms#section-35-forms-for-commitment-for-alcohol-or-substance-use-disorder-
https://www.mass.gov/lists/mental-health-court-forms#section-35-forms-for-commitment-for-alcohol-or-substance-use-disorder-

Supporting Clinical Information Checklist

bection 35 Petition Affidavit— Supporting Clinical Information Checklist/Guidance ° Thls is d refe rence gU | de fO r th e
hospital/clinician to understand what

The following list provides information that should be included in the hospital/physician affidavit

letter or as an attachment to the letter, as outlined below. essential medical information is needed in
the “Affidavit Letter” and additional
1) Trial Court Affidavit . . .
a. On the “Affidavit in Support of Petition for Commitment under G.L. c. 123, § 35.” me d ICa | | nfO rmation to be attac h e d tot h e
we are requesting that the clinician or appropriate staff to simply write in Section 1: . . .
“See Attached Hospital/Physician Affidavit Letter Supporting Section 35 Petition.” IEtte r (Ia b a nd / or mEd Ication I |StS).
b. The provider should also sign that affidavit. All other fields should be left blank as
the appropriate information will be included in the Affidavit Letter. ° Providers should not include additional

information that is not listed on this

2) Presentation —information that must be included in the affidavitletter

a. Method of arrival into the ED (e.g., walked in, versus found in the community and C h eCkI Ist.
brought by ambulance). . .
b. Please indicate information about the current visit as related to the following: ° | nfo rmati on toin Cl u d e:
i. Foropioid use disorder, please include information on any of the following: H H . :
the reason for the ED visit include opioid overdose: withdrawal: infections - P rese ntation ( in affl d avit Iette r)
related to injecting drugs such as abscess. sepsis. endocarditis; pregnancy . . . .
related complications due to opioid use: falls; accidents: bum. Please also - Pa st H Isto ry (|n aff|daV|t Iette r)
include information on whether the patient received naloxone prior to the ED
visit (provided in the field by bystanders. EMTs, others) to treat overdose. _ La b (att a Ch e d to |ette r-)
ii. For Alcohol Use Disorder. please include information on any of the following:
the reason for the ED visit include alcohol intoxication, withdrawal, seizures, — Co urse of t re at me nt | n E D or
Delirium tremens (DTs), blackouts, falls, accidents resulting in injuries, bumn,
acute hepatitis, acute hepatic failure, acute pancreatitis and encephalopathy. In in patie nt unit (|n afﬂd avit |ette r)
addition. information about patients presenting or brought to ED for acute
safety risks such as suicidal or homicidal ideation or threats and violent acts or H H
threats in the context of intoxication should be included. - D ISC h a rge p I annin g (atta C h ed to
iii. For polysubstance use: please include information on any of the following: Iette r)

the reason for the ED visit include that the patient presents with poly
substance use (e.g., patient was mixing opioids with benzodiazepines, alcohol,

Aw annnina)l and thava wras a wiels Aflifa theantanina anmalinatinne and/ae Aanth

MHA



Locke Lord Privacy Memo

Locke
Lord”

May 17, 2019

Anyj K. Goel. Esq.

Vice President, Legal and Regulatory Affairs
Massachusetts Health and Hospital Association
500 District Avenue

Burlington, MA 01803

Re: Section 35 of Chapter 123
Dear Anuj:

You have asked me for my advice concerning the privacy law aspects raised by the participation
of a hospital and its physicians in commitment proceedings commenced under Section 35 of
Chapter 123. In particular, you have asked whether a physician who has leamed of a patient’s
alcohol or substance abuse disorder as a result of an encounter in a hospital emergency room
or an inpatient unit, and who has determined that the patient is likely to suffer serious harm as a
result of such condition, may disclose protected health information concerning the pahent s
disorder to a court in connection with a commitment proceeding brought under Section 3!

The short answer to your question is that such disclosure is permitted by federal and state law.
Discussion

Section 35 of Chapter 123, as amended by the Section 4 of Chapter 8 the Acts of 2016, permits

a physician (among others) to petition any district court or the juvenile court for an order of

commitment of a person whom he has reason to believe has an alcohol or substance abuse

disorder. If after a hearing, which shall include expert testimony and related medical records,

the court determines that the individual suffers from an alcohol or substance abuse disorder and

there is a likelihood of senous harm as a result of such disorder, the court may order the
it of such i

A commitment hearing under Section 35 will necessarily involve the disclosure of protected
health information about the individual, and that information will necessanly include topics that
are generally considered highly sensitive due to the stigma i with a di of
alcoholism or substance abuse. Accordingly, your members and their associated physicians
have asked for some assurance that they can provide such information to the court in
accordance with applicable privacy laws.

Page 1

MHA

Reviews federal HIPAA Standards,
Massachusetts Privacy Laws, and M.G.L.
Chapter 123, Section 36A: Court records of
examination or commitment; privacy

Determines that disclosure of protected
health information concerning a patient’s
disorder to a court in connection with a
commitment proceeding brought under
Section 35 by a physician who has learned
of a patient’s alcohol or substance abuse
disorder as a result of an encounter in a
hospital emergency room or an inpatient
unit, and who has determined that the
patient is likely to suffer serious harm as a
result of such condition, is permitted by
federal and state law.




Next Steps

Hospitals should begin to use the template affidavit letter
and supporting clinical information checklist/guidance.

MHA and DMH will coordinate to pilot the forms to:

Work through process
for actual release
(issuance of the
medical information
from the provider to
the courtin an
appropriate manner)

Ensure that the clinical
information outlined in
the documents is
sufficient, or if
additional information
is needed to assist with
care coordination at
placement (post-
hearing)

Identify any potential
gaps in the process.

MHA







